Third remedy: constimtional,

4. Remedial respﬁuse to adverse judicial decisions inter-
preting the state’s Open Mecting Law,

Addressane Open Meelne Taw:

With regard o the state™s Open Meeting Taw, QL .39, § 234 and 238 the fo1-

lowring iz offered ™™

This Report examines in detsi] the eperation of the state’s Open Meating Law
[copy of Jaw on Pp 7275 ol this reporl] angd the impast ihis law has had on the
city council and, as it twns out, all lecislative assemblies across fhe statc. An
opinion is offered abovt the impact of the swaluee oo polilice] speech md assecia-
ton snd recommeadations are offered that suppest ways the Taw may be amended

tiy acddross these constitutional coneers,

The tatent is 1o accwrtely eaplain the case law surmonnding the Speech or Debaie
Clavse of the state and federal constimtions, as weli as the conleolling issues in-
herenl i the First Amendment to the United Soates Corstitution. The research s
presented fiairly, accurately and i ceutext, and with the goal of piving the city
council & better understanding of the deerce of cocroacliment on protected activi-

ties Belisved 10 bave aceurmed, *

" While Gre Sritial Open Mesiiog Luw, 2.626 of the Aees of L9535 wes of o coneral nature. refer
ring to Boarde, ecmbnsgions sod cornmillees, o ke revisaom o The Lea, o 202 of the s of 1375
broadensd the lanpiage of the Ao to include the sarioes tevels of government “hueever creiied
or camsl uled wilkun e execubve or ieosslative Trench of the commamwealth. .. The question «f
whether legislative cnrmitiee mestings are Sapen iy The pihl: is nol Al wsue, Wnelher discussion
belween lerislotors outside thie conumittes sotting most certainly iz, Moncthaless, this is e spene
langusge rlat is colifad i G L, e, 3% Secion 234 & 12, Io il cevisions of the Juw, the L=oizlamore
sttpulated that dhe law "'shall not inzlode the peneral cowrt ar the com:nines N reeess cnmmis-
s thereel, s bewhies o the jadicial brancil”

A3y - - ;
Whaile this Repurl bas focused only en the state™s Opea Meeting Liw, 2 carsony moview of Qe
zipte’s Public Fooorde Leavwe supgears the zanic iofiroity cxisez Dz i drafiing and application.
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This leport concludes that thers is suffiztent cause to resxamine e alae’s Chpen
Meeting Law, both as written ard s applisd, &s lhe slatme prehibite meetings,
deliberations and discussiems froee vecarring betweean elected ofticizls wishing to
eachunpe their views, concerns, siralepies ind/or sugeestions in private with onc
anotber, whether meating a3 a commirtee informally or individoally in groups.
The coswdational issucs raiscd by auch a broad prohibition on speech and politi-
cal associations, imposcd by the Open Mecting Law, warmanls thal exarmimalion,
for ir is well-serled in Tew thar a staiute shouhd not be read 1 such a manner as w
deleal a sonstitutional privilege, ot rather it moast e read to avoid that conflict. Lo

i5 the const.mtion, not the stanots that so1s the perameters of its own limitations,

In thiz regavd, it should oe snderstood that what this BEepord aflers 15 an mformied
opinion “ahoin”™ the law, nol an opimiom “of Taw, ™ TI, huwever, (he conclusions of
thix Reporl are (airly secorste, us tis author helieves they are, and the law s
selve its intended purpose, the recommendations contained hercin, that the law be
revisited, ave werth considering, Leaving it alone is net the answer, given the con
stitional fizctions inherent 1o its drafting and across-the-board, sweeping appli-
catlon. ‘Lhe notion thar there are no constitational issues involved ina statute that
lrmitz specch and prokibits politcal associations o such an cxient, iz petently ab-

surd.

As for wethedolopy, 2 large part of this Report focuses on the impaet the stacc’s
Open Meeting Law has had on proeorcd First Amendment activitios, Ic also fo-
cusce an the impact of the stamits on che Deliberation, Specch and Pebate Clause
af At 22X1 of the Declaration of Rights of our stace and A, 1, § & of the federal
camslildions. Beeanse 5o fow cifirens know gboge or undlersiand {he neason for

ArL XM, it miglt well be waorth citing it at the outsel.
The coune:] will note thae this Heport wcaves both First Amendment and state

constimtional and federal issucs together, since they are 3o closchr imtcrtwined.

Meither A, X3, nor the stade’s Open Mecting Law, should be read to defear or
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weprly burden the free speecl clause of ke First Amendment. or the sumerous
encillary rights. protocted by that Amendmenl, Indesd, the “deliberationg,™
“speech” and “debale” clansc should be read in harmony with the speech puarin-

toes of the Firal Amendment,

As e our stale constitntion, Art XX reads ay Tollows;

The fresdom of dﬁlibcmﬁnn, spesch ood debate, m either hovse of

the legislarure, i5 so essential o the riphts of the people, that it

cannot be the foendalion of any acenaation oo proseculion, zotion

or eeplsint, in any other caurl or place whatsoever.
With these 43 weords the canstifutional Famers aoughl o ensure that legislators
winld ieHl Tree cither ciwil or criminal prosecution for the [awiil exercize of their
contilaliems] duties as elected representatives, We pay particular atteriion to the
wards of the Arficle; pothing in a legislator’s “deliberations,” “speech,” or “de
bare,” can be “the foundation for any eccusation or prosecudion, action or com-"

plaint. !
Whak o these words mean?

In the first case 1o reach the Supreme Court of the Tnited States regarding the
federal Speech or Dibate Clause, Kilbourn v. Thompson, 105 115, 16% BB
the natian’s highest courl pointed to a decision of the Supreme Judicial Courl of

WMassachusctts incarpreting the reach of the Deliberation, Speech and Lebate

i eawuld be noied that the federl granmiess iocluded in At | 30 of the United Stiles Cansti-
mution ayipdy e states aod loco] goveming bodics & well . Lsncy, the ighis deecribed in this Kepor
gre b federal 20d state righls, The Supreme Cowrt of the Vnited Seaes has defined the 2lause
this way; * Lhe Speech or Dehats Clause was desizned 1o assure a co-cqueal branch of suvemmen:
wide froedon of speech, drbate, and deliberasian withoun intmddation o threats from e Fyeey-
1ve Bronch. 1t fivs proviects Membess ogainst prosecutions that direclly improge upoo or #rcaten
Crir Jeinlusive prozess.” United States v. Grawel, 408 LS, 606, 616 [1972) "Tudecd, (he Speech or
Crchate Clanse wak desismed {o preclude progecution oF Members or lepislative acte, The Clause
Prolets apnings mquiry s acts thal apour in the regular cowrse of the Feeislalive process ad intn
i rvtivation Tor those nets. Lt prociudes any showing of howe o Jegislator acted, voted or de-
ciglend,™ Lnited Sreres w. Helstoski, 242 12 5. 47 T, SBH1979%, The Massachiesis 51|];|]'m'|_'||3 Jud:-
cizl Cows has also enemeratsd the state protseriang in the seminal cage of Coftin v, Coffin, 4
Muze. 1 {2508} and <his Repart will pe info preater deail aboue thar decssion throoghou,
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Clanse of Are XXT of our stewe’s Decleration of Rights, Thal case was Cottio .
Cellin, 4 Mass. 1 (1508 The court deseribed the Coffin decisinn as "perhaps,
Laa moat authoritatve case in this eountry on the construction of the provision in
regard @ fiecdom of debate in [egislative bodies, and being, so early afrer the for-

mation of the Constintion of the United Stales, i alnoch weight.™

While lanuuage inlerpreting the fedaral Speech and Debate Clavse has been huth
expanded upon and narowed in vanoeus foderal court decesions, 2 ihe relevant
part of Coffin, authored by Chicf Justice Theuphilus Parsuas, and joined by the
rest of the court, descrited the broad lauiude the Massachosents court thought
should be cxtended hegislators in this state woder Aot 2200 It resds, in relevant

part;

It considering chis Art, it sppests to me that the privilegs secured
I it iz not so muwch the privilegs ¢ (ke house, as an organized
body, 5z of cach individual member commposing it, who iz entitled
to this privilees. cven aguinsi 1the declured will of the house. For he
docs nod held this povilegs o the pleasure ol e house, bot derives
it fram the will of the peaple, eapressed in the constittion, which
iz parzmaunt fo the will of «iher or bt branchas of the legisla-
ture, In this respest, the privilege here scourcd rescmbles other
privilepes atlached to each mamber by another part of the constilu-
tion, by which ke iz exempizd froim amrests on megzne (or onginal)
process, during his going to. retuming from, or allending, the Gen-
cral Court, OF fhese privileges, (hus secured to each membet, he
cannet be deprived, by 4 regolve al the house or b an act of the
lezislature.

These privitepss aee thus secared, not writh the intention of protect-
ing the membess 20ains prosecudons for their ow benefid, but 1o
suppott the righes of the pooplz, by coabling their represenlalives

2 Rrgarding fedoral easc Taw, in Usiced States v. Broweter, S08 LS, 501, 515 (19720 the Su
preme Courd of the Loited Sites mlerprated Chiel Jirslice Parsnn®s woeds as "referring e legisla-
e sely, such as sorariiee meetiings which 2ke place sutside the physical confines of che Jsmslu-
Live ehamber. . 7 And in United Sraze’s v, Helstoski, 442 U5, 477, 490 (1979) the Clonrt Ti2hl i
the prossotions did notzxtead t9 @ toeee promizs T de’veer o speech, Wocotz o b solkeic other
wilas Al sanie Fuluce Sace ™ A plain reading of the Tancuage of Cofin, suegesis that the *azcachy-
22 constivarion doce, indsed. provide mane Latitads, When resd fiberally, 3t nose st et iz
wilhoshe Tederal constiodbonal ssnanarizes condamzd e Ficsl sochdmen,
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to excente the funcriens of their offiec without fear of prosect-
tions, civil of criminal, T therefors think that the Arl oogit not o
be construed sirictly, bul Tberally, that the full lesign ol iU may e
answered. T wifl nol confine it 1o delivering an apinion, ui2ring a
speech, ur haranguing in debate; bul will exend it e the giving of
e vele, o the making o7 a written report and ta every other act re-
sulting frem: the nature, and o the cxecwidon, of the office; and 1
waonld dofine the A, a3 seourng to cveny member cxemption fTom
prosecution, for everyihing suid or done by him, a5 a representa-
tve, 11 the exercise all the funcliors of thar offca, widwt inguir-
ing whethar the sxercize was rexular according to the roles of the
house, or ieregular and against their mles. | do noi confine the
mzmber o his place in the honse; and | am satiefied thar there are
cazes in which he is enticled te this privilege, srhen not within the
wallz of the representatves' chamoer.

Beszause of the impothenes of the shove wanly w this digpussion; eepnse of the
oature of the activities e Frainers soupht w protect; aod becaose of e liberal
construction piven the Article by the Coffin conm in Massaclusetts, this Bepoerl
will l:r;:pc'ud considerabde cffort exploring what those words mean in all contexts
and how they are inexmicably linked to a legislator's First Amendiond rights of
speech and zssociation, The rzhts contined in the Articls mest be read to com-
ol with the rights and povileges of the Amerndmenl. A5 shall he reen the privi-
lege proteets members in ths exercise of thelr lepislative fanctions, cven apsinst

the express will of the body, The privilege is unigue and it is important.™

Clearly, @iven he cmsdiladenal issees mvolved, (be statule should be examined
under the most critical lighy, for whiles a rationzle basis test af 2 stalule may be
suflicient o juslily rosl laws, only a salore Ol suevives The st exacling ser-

tiny can justify the cxpansive cocrodchment on private deliberations, speech and

A T Buprcnee Cowed in Unjred Siaes v Toloeon, 5583 105, 165, | 783151 [19%4) explaned 1he
Clause ihis oezy: "Behind these simple phrases liss s hiztory of conflict batacen the Conmoes and
the Tudar aned Btoen, munarchs duzing which soceessive monarchs nilized the criminal and civil
law to muppress wod incmidats ciitical legizlators.™ a0 178, "The legislative priviloge, poecling
agoinst prosecution by oo untrizndly cxecutive wd convicsion by 8 bostile fudiciary, is onz main-
Testalinn of the practical zepurity lor enguring the indepenclence ol the legislaiure™ of | 759, The
Courtwent or o ceplain, "1 wes net oniy fear of e exceurive that cenged concem in Parliznent
Tl ool The Juihiciary s owell, T the judyes were ofien lackeys al the St monianchs, 'I:;..'.-'ing pun-
ishmeni mors to the wishios of the crown than to the gravity of the oftense.” at 181,
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agsoiation poomitted by the stats’s Open Mecting Law. The courts cadl this *alricl

serutiny,” and fow stafutes that trespass sumvive ity demnamads.

With rezard to this particular stamite, chis Beport finds ther the cneroachments on
spocch are sevore, the statute kas resulicd in figcs and penalties for the city coun-
cil 1t has mesulted inoself-censorship of lepislative setivity swd soppression of
speccll by elzoted officials deing cheir jobs. Purting aside any thought of what Art,
FAT auheally mesns for ihe moment, the abeve unintended congogquenees, when
wigwal under a Tirsl Amendment lens, reprasenl an egrewnous amd ernacceplahle

- : . . H
ourcets for & statue with sueh a loftv and impertant public purHse.

After a thorosgh cuamication of the case law, this Report concledes that the ogle
of cloeted officials fo meoct #0d doliborate, not just as a fommeal body, but as indi-

widual elected officials. regardless of mnmber, who share a common cavse and

purose st be ranked as fiedamental s the demoeratic priscess. ﬁ

“ for a maze soimpleie disenseine oo First Amendemznt issucs, soo, for sxanple: Buackley v, Yal-
feo 228 108 1 0I%TR) and saalions, Podifical seooicion <o basie const ottoma] Gresdon:™ a1 25;
Yadvoeaey of e passape o defear of fegislsnea™ proveciad at 48; “unferered 2xchange of id=as™
provcotod 2l 40 "moup aseocipdon” proectzd at 0364 "eifectve advocacy of boib public znd
privine poeings of view, purticularly contryeersial voes,” predecied al £5; 10 governmoen ) inlzrests
ievalves “suppicssiog of somimmeicalion,” it is oot 2 valid govcimmental intorest,” at 17,

5 Senn may a3k whae™s the hanm if all the sramts docs ic peofabic cleeted officialzs from mecting
in privat: to dizeass lecislaticn? They can =il neset; thzy can soill talk; what righit has been ab-
rdied The sosweer should be obvious: anless the comsiudon dees eof aeple 1o elesied oDeals,
the right of sleesd nffieals womeet in pravals 25 e vighd ol sl political gioogs @ azseciate. The
ronstitution guazancees moupe che rizbt o mest and both define dheir membezship and limit itz
deliberaizong wn hat membership oy, espectlbe when givatesy or the npporiuniiy b gatler n
formatian har may advance thair causc 12 available oo thom and they choose pot to share that in-
tormation with others. Conzider, for example, bow membess of the United Stacss Senute ~Grop
ol Fwenbyone™ Ryrmed loact asa Teverage in voles on pedicil sppointements, Te the peegent cx-
amiplz, waz ave 1alking about individoal logislaters. moimbers of the Boston City Council, banding
It by o andvimee Lhear agrenda and diecuss that agensta ]_'q‘wal_r_l:,- A chetincion thy slale's E}]'J-e-!n
hleeting Lawe docs not allew. This Report argues thal such a swcefing inchogisnay mandeh:
crosses the comstitnlionad Ties and imterderes with poltical speech As she Supreme Courl of the
Triited Srates saicd i anatlicr 2onlet ahnog thas sialt, n Califoma Themnsrate Pacte . Fomes, 530
.5 367,120 5 Ot 2400 (20000 “Consistzot with this tradivicr, the Caurt has recopoized that the
Farstl A mzenlmenl ey "“he lmoclnm Il,u_illin iugl.:lll-.:r i Turiherance nf coanrminn ]:-u[ilin.-a] Taz-
lietz,” Tashiian, sapra. ar 214-2 17 107 800 544, which "nocessarily presupposes the feeedom to
icler il The people whin constiione e s on, amed o limid The associatiom L hise pesde
cilw,” Lo Frelleers, S50TIS . a1 (22 190 500 1010 That is 1o qay. & covollary of the fght e assa-
ciate iz the cighe not o fssecine. ~ 'Freedom of 2ssociation would prove an emphy gusmmize if
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LCrfortonately, the zeal surrounding entorcement of the state’s Open Mesting Taw
hay been comigd onf seeningly unmindful of che constimtional izsuea_that surface
when one @akes the ume o look. The application end imereasinely cxpansive in-
tepretaden of the statiute was sommed o best by e Cleck of the City of Boston
In & written statement and testimony given before the Beston Cigy Council where
she referred to the wanner in which the law has been interpreted and applied as 4

“kind of yranny,” metered out with “a kind of hystera ™

Tn the abovs regacd, this Report raises an issue of “firsl impression,” meaning it
has soL been considered by g ceurt befeve, at least not ondoe the propoged view-
paint afizred here Trumivally, the central problem with the statute was actually
raised in the form of @ guestion from 2 superior eour! judge who asked of plain-
tifts brinzing swit apainst the ety coenel (paraphrese); “How can legislation Le
advanced if leeislarars are prohibited fom speaking with one another or meetdng
wilh colleagues to form coalitions o gachar support for thelr ideas? Tow does one
gather cu-signons withos violating the law? Kressel et al, v. Boston Ciiv Coungil

and Cermittee on Giovernmen] Opergtions, CA 06-2126 (). Connolly) 2007 [Tab

5] Answering ther sinple bul profound question is not only important to the Bos-

azriztions coulkd nnn et conimal gver sheir desizions to tboss who share tae intereats and per-
sunEions thet aaderlic the eseociatien's Teing.” " *57F fl, al 133 0 22 101 S0 1070 iquetng L.
Tribe. Arnerean Constituliomd Lase 790 (1978, See alzo Roberrs v Cnited Sreres Joveeey, 165
LIS Al 623, 104 5.0 3244, 52 LLEA.2d 462 [1984].7

= Parver ity suoneilor aned iy clerk Kosusia Salemo’s statement Tead bafore the eity connsil®s
Conmittee on Bule: and Administiation ca F:\_'J'Il. 1, 26, wag mgEuled 30 subroissions o the
censlim Melres ve Flaberty, spoke eloquentsy of the unistendsd conszquences of the sime's
Ozer Mecting Taw, thiv way: ©1 hirve ¢ grave cooremm that the 2cal for cranspacsizey izt beesme:
it kind of tyraney. As 1 have discussed Tt with represeniadives of the povernment and 1 read the
nowesl inlsrpetalivnfipphcabon of (he open meeting 1aw. 1 think the spiic of the baw has lompe
sinee Cizappenred and a kind ef hvsteeiz 1 emerging - Degsons that sflec the quality of peo-
pic's lives shaald by ialommed decisions. The men and somen sho makoe sael docision s o oor
bekalt shouwld know whet they arz talking abown, shonld knose il che cmilications, oood, bad o
utherwise, T prsclugde any discussion oue of tha public cye of such weighty decisions 15 a0 ill-
informed repudation, one thal Jnes ool seeve she public well, To ecpecr dhat all the Crusncilns will
veme 1o pll daszussiors cold, witdh na previows corsersation amnung them iz as absud ns it souid
be ey cap=ed i azzepl o semzsnn 10 undsooke an operation witheut prior consultatun. . . Transpair-
eney maat b she pold-srandard. Dood sense muost be an i l-'.n:-c!'i::r:l in the [ormula,™
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ton iy Council, bal to the public thal relies om thal council™s members 10 zdvo-

cane oh its behall aad in i inleresis.

Clearly, a more thoroigh exarmination of the meantne of the words contained i
At BT of the Deslaratom of Rights, s well sz the imporant Fiest Amendoment
srivileges alluded 10 herein, afwowdd be undertaken, nof with a #eal to protect the
statute. o3 has been done in the past, bot with 2 ezl 1 saleguanl whal the consti-

mition grarantees fior the pond of a1l eitivens. ™

Irt the rase of the Bagon City Covncll, a cevies of the Litlgarion ikvalving the
coancil, cited earlier in this Repor, demonsimes mather glaringly that & oty cou-
cilor's mbilihy to deliberate toward, advance and beild consensws Tor lemskaion, oo
even be informed dbout issucs in private briefings, as in the Tularermia case, has
heen severely impasted by judiciz]l deeisicns and state law ther make the mere an
of alking with ofther legislators o informed cxperts ahout issues, outkide 2 paiblic
forum, nod omly unenmiorable for macy legislators but wnlawful in the eves of e
cowrts. As b Micawher in Charles Thckers® David Copperficld said, "1 the law

: Eh
says that, then the laar i3 an sss."

While the goul of the stufe’s Open Moeeting Lawe is to provide oansparency and
insight inlg the deliberative process by mandsting that meetings of governmental
bodies be apen w ke public, o goal this Beport flly endorses, its application and
practical consedaenves make it difficult for lepslators to privately discuss lepisla-

tiom or build consensus among colleagues to advance their lew slative apemils.

It iz worth exarining, belomne continving, the centext in which the very debats

about the stalute oceory, Tn reviewing the full breadth of publiz discussion on this

i e .
Perhapes Jaw schools cooid b areitd Lo vestore an wpinign un 1us sobyect, se shoold scholars
and acacenivs mieresled in \he soject maticr.

B Ifmunately, Micieber, o good man, ended up in doliior s prison.



aubjeer, rero condlicting wicws cooerize shou whether the operation of the law, az

it iz gurranily written anet spplisd, i3 8 goad or had 1hing,

Advocales Tor stricler eoforcement of the law argoe tiat the public i5 sntited 1o
OIS GPENness in govorument 1o cxposc and climinare “backroom deals™ by ee-
mireing all private disensgions from the “shadows,” The “public’s right to know™

EEng supreme inoan ere ] “wunshine” legislabom. i

The ather view suggests 'Jmt the act of speaking with & select group of eolleappes
ar even & lobheviet with business bofore o lesislative body, s what clected atficials
do pnd ame expected to do, and that while they arc perfommning such functicns they
are unequivocally prolectsld i thal exercise by the foll hundle of ]J].'Ull._‘.l;_i-l,jl_'ll'l af-
forded them b wirhie of the First Amendment of the United Stares Consliiulion as
well &5 other constiturienal doemines. Further, they steve, elected afficials nesd
ned surrender that privilees in the interest of sedsfying the curosity of advocates
on one or the other side of an issue. How elected efficials fonn their opinions, and
what influences therm to vote ons way o the other. the argument poes, = pat of
the {onmative thought priveess that feads 1o comyensiz. Thiz Repart will deal wich

the issue of “influznces™ elaewhers i this Repoct.

Thix Fepent supgrests that while gppealing to some, the charactrizaticn of meet-
ings n guch hroad, cyvnics] aml ominows ferms, s sogeested by the fomuer view,
iz also mislemling anl counlerprodaetive fo pood povenument. Indesd, the verr
protections afforded lecislatons by holth e Theliheration, Speech and Diehate
Clsuse, of the Declaation of Rishes and the Fist Amendment, were wrillen ta
privect wainst the far greater evil chat grew from “successive monarchs | utilizing]
the crirminal and civil Taw 1o suppress and intinadate critical legislators."™ 1.5, v,
Brewster, 408 15 3. 301 207-08, [Emphasis supplicd]

= Whilz it iz aszumad that all .-hmling;: ol (2 2lali ]b_li:._i:\]iﬂurl_' wrul all :_';.;_'is[a'.i'\.-'u borles muzst be
ekl in peblic, the stae comenimion 45 actelly silent oo this subsect, mandatiog only that dae legis-
lrturs oozl to azsemibls frequently o coaduct its busines, Azl X, Teclanaion of ®ights,
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Unlorurately, ke Open Meeting Law’s inlent, explained @ its various sumima-
ries, supports e inore cyaical view of private meetinps of etected officials. This
sraturorily fatal rationate is embedded boch in cage law and publications of the

- ] sl
arate atiomicy gencral’s office.

The broad swaep of 1he slakes Cpen Meeting Lave makes na distinclions belween
informal deliberations and discussions held bevween commitles memnbers, as pact
of the cugoing legislarive process o advance legislation, and conunitice mectings
hecld in sccret to debate lezislation and ecrduct a vote outside the public’s view.
There 13 a differciuce. The fatter simation, clearly, though not called for by our
state constittion, max rghtly e covered by statuie -- and if properly dravn., theg
slilule may very well mlvanee a compelling slste nieres) sl s narmoacty Tailoned
w0 serve 4 public good, drafied in such a way that iy offers the least resmiclive al-
sarnsrive to what presently exiscs. This is not the case hare. The expanding appli-
ration of the state’s Open Mezeting Law eviscerates free, open, private spe:ec'h be-
rwoen clzofod officiats, ‘The crime vader the stasute 15 not frand, slander, briberwy,
or any oiher punishablic civil or crinnnal offenac. bt rather mecting privately with
others lo spesk amd express o private poind of view, concem, Sugueesiien o plyan,

The statute slmply washes away a Mol boodle of First Amendimenl protections.

A review of the conatitutional case law oo the subject revesls that ensuring wans-
parcney by mandating “open public meetings™ of pevermnents] bodies iz not the
samic &5 miandating public insizhe ioto che thought process o motivation bekind a

vl cilber i privatz discossions or other §oomail) communications betscen

2 The AICOrmcy gtu:r.‘.-d"ﬁ =X p:arli:lin.l.'l of s Twe™s JedT e is E-:]'.h|.a:|.'in|:~c! az fullwes: ¥ Toe r:l.|u‘in‘:-
ments oi the Opea Mecting Lew grow catof the idea that the demecratic proccss depends oo the
Fill‘!l:-c: |'|:wi.'||_l, lil'lll'-l'll‘:tl_:_llt'. ahout the cersidenefiony |emphasi: addsd | anden v sovermmenlal
acrian, Tnrwithout thet knnwledge peopte arc el ahle o judge the mens of actiong koo Ty ez
represeniatives, The ceormiding intent of zhe Qoce Mecting Law iz thorefore o foster and, indeacad,
enquire gp=n disenssion of pevemmental action 20 public mesings.” Dvervey i Sunmary of
Attomicy Creacral hartha Coakley, Upen Mearing Law Gaidelines, citing Glcglione . Sehoo]
Lomraigiee of Suathbodge, 376 Mazs, 70, 70 (19781 "The open meeting iav 15 design=d to elin-
nate much of the seercey swrowading e delibenrnions Fomphasis added] and desisiog an whicls
|'_|l||:|-i-;: ]_'n'-li-::}' 15 bargecd"”
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elected officials and colleagues {or even constituents or lobbyists) secking to
move a bill forward 2N of which are comstiletionally prolecisd sxercises when
done cither as part of the legitimace lapislative pricess, or as part of fhe speech
clase of the First Amendment. The righe to form political associations and aili-
auces otz like-minded legislawrs, to exchange ideas and gathey information Lo
develop strategy is noet an ansillary interest of only some, but stands at the apax of
proteciad First Amendment acrvities for both privae and especially public offi-
cials, lor i makes Lite sense to grant to the public a right w assoriale o elected
carwain people (o pubhiy ufﬁn‘c. then demy that right to those they elect e zenve

. 51
their intereses.

" This Rept b fuvuserd congiderable afentnon on the sffect of the stale™s Dpen Mszting Ly
an A loci legislator's Art. XX privilege W speak anil mesn Feele with colleagues o advanes b
or her legistative agenda, and ks referred repeatedly ta othzr righez scemed by the Firdd
Ameadment coverning political speech amliseoeagon, Lhe weorrizhts aee incetricably jner
teinzl aml ome showld ned be read at the cxponse of the mber. The walhor of s Repon belioves
that the staca’s Art. WX T and Feders) Are 1, §6 protections afforded wo “deliberation, spresch and
debale” uer 2nouch ta raise a sarinog questian aboud the liw's broad. iodiseriminate seecen.
Spcect (deiibersliony s the izsue and, along arith 2tate swotcetions, the Fisl A mendmead's guar-
aptees zre implicatzd and shauld nog be dismissed as they bave bezn in the past As nled eerliep
ainl expanden] wpon bere, broad and far-reachisg =csnict ons un an elecied ellicial s speech and
ability to Jorm political associations o advansce w legisiaive agenda shauld trigger a coarl™s
“sinel sonuny,” The state’s Open Macting law, as uppused 1o heing micmowly dawn, 50 as to
avoid the constitutional challenge, sngzests the following ahaurdity: i sloctsd o | ma
et prisalely 12 gotber wojoricy suppor for Tis or her propeal; weither may be or she et o
form & alliznee with uther Tke-mind=d colienpues to plan siratepy o reczive new infarmacon
thut may advenes their legislative agemle ™ A s Teplish as 12 sounds. chis is fae iopect the swooe
has o elect ] offcils speect and associational riglds. The sewe's Open Meeling Law, hoarever
weil-fntended, impoges tignifcenlly mors of 2 burdzn than an iocidental resoietion oo apeeech,
and T'imgl Amencdment eaec law gaverning free speech, leaves lille monm Dor doubt that any suate-
Law that significantly satrles om o legielator™s orprivase citizen s fundamental fights and futies
under he corstimtion mast b narrswly drawn aml serve o compeling siote interesr. far the
rights of free speceh aad politzal jssociation lie at ke Soundagon of & free socisty, The soile
situte, ibis Report arpues, doos net meet thal eons Blationss) bonden, Fhe cegteal questian L
any Flist Auvesidiient annbysis is this: [s the First Amendment so Gmited ln seope imd ap-
icutivo that it protects che right of citizens B boml leaether o form policeal assocdathons
v elect candidaes to public offee who share those views, bot does nat protect the dght of
peelitical candidates once elected e buod leeeiber with collcagues to advance the agends
they were eleied (0 promote? As the Supreme Cowd wolsd v Buson v, Poeemen, 304 L5
LE: W hateser dilTenmees may exist aboot joterpretations of the First Ameadnent, 1here 3
proztically universal sarczment Tial & majer pospose of that Ams=ndment was to protset the Free
discutaion nf governmental wffniss ” Mtz v Aoboma, 331TLE, 214, 2 1E B S0 40 1437,
“For speech covecmieg public wffizs 15 mose than selt-expreasion; it ie the esacne of T,
pamerrmmer]” Gormipes v Lowisges, 37015 64, 7405 85 S0 209, 276, 13 ) ES2d 125
L2005 Combined with previonsdy noled copstititional resitictions on statuces What ianpuese @ buc-
dert nn speech it s dittieult o sen howr die ste1e’s Open Meeling Taw can pass this ditBeuls tea
of its cwn chratimtlioens ey,
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Az noted earlier and thranghour this Reporl, such broad and freewheeling inguir-
ics into ke deliberative process to expose moetivation, authorized by statwe, have
besn repeatedly viswed diralv by courts at have examined such laws under a
sliphdy different consfitational micrescope. Mddifionally, the magnimde of ths
offonsa 1i» spesch and formation of political afliances, allowed by he sfatute,
when viewed uoder a constitntional lens sppears very uch in condlict with pro-
lections afforded legislators cngaged i the process of lew-making and decision-

.
T
miking,

This Report relies un the histoeic Jegislative process as underslood by most legis-
lators, and urues that e Jegislative process docs nusl hegin on the floor of the
bodse or senatz or in 2 cite council chemhber where a matter comes for a final
vole. The legiclztive process actually ends tiere and is easily distnguished from
the political or administragve proesss. A hill germinates and grows in suppirl

througli speech and the building of alliances Lo sze it threugh to compleiion.™

¥ The quesliom arisest 050 <apeach” rhas e siames is wimesd o1 regelaing or s it the act of "mes-
inz”'? This Feper bes found a long ling of gises, most nolably, T8, v, O Brieg, 391 L& 367
CL6EE that mizhn b Teveked e claim dias the stre’ s Cpen Mesnng Toaw in ne way socks 1o sup-
pies speeeh, ot rather seeks merely 10 repelte e sotivity of mectings of fareme of electel aff
crnls ovtside o l;lul_'u:‘;ir; verue, Thos, where O Brizn raiscd a First Amencimanl <laim that his spaech
wins heing interied with wwhen he vos amested [or burming Lis draft casd oo the gteps of the Suulh
Resdon courthouse, and e armued thad his aclions wers his sy of “spoaking™ ou sprainsd this
2onmtEy s tvendvement in the Vel War, the Suprame Covnl ol the dnied Saarcs ruled et his
somdhwat wias prohiliezd by fodecsl stefate, and that be ceeld il apeak againe the war all bs
wanted, bit ot 23 beroimp a Fedemal docornend in protest. The problem with usiog this analngy is
b e sdile's Cip=n Mecting Law eviscorates the right of ¢leced oificials i assecioe pri-
vately, o dzfine who will be inviles o gather as pa ol eir gragy, of 10 excluds those whoodm'
chire the views of the wroup tus assembled. Tn ©°Brizn, the bumming of o drafl card, a symboliz
act, zaald 5o soparaccd from the spesch element of the pretst T the pressat case, ewever, fexu
tosion of the nlivily of “meeing® i+ aimed aquarely ot discoemdng privile sp=ech and the fom-
ing ool wrrieup assoeviations o advancs that speech Ehe author of this Tepore has found oo cantool-
ling av.tharity Sor such 4 severs reslniclions on spescl akd peacetil, palitcl bR

™ That whal of eemimittee hzaring=? Don™t comandsies memheis doliharare, speak and debite o
these fomens? The answer ix. carely. Comenifles Tearipgs, like compission keanngs, ac places
where views ure peors oflen songht and 1 =1:|m'm:r' s miven. Chuesliong are socnctimes asked of
thrse tesrifeing, ot rerely do members w0 in seriows delborations (eonsulations with ony
Er.nd'j'rj roward conssmsys i such frones, B.I'h-:ﬂ.l'.h menvers cen et do banter back and forth
ilaring hesrings, This d:l-..um:u i& the Tase ]:vrl:-l'-lvm wiih rhe alste’s Opon Meztiog Low, The G
seeks to mad ~deliberitinns™ nubdade Geeenal zertinzs. Buc legislators wall aml i talk amoncst
shemesl s oot what wras beard ond what they wanl e do about it 1t iz after comoittes heerngs,
Iefore A fina® flacr wmre is taben, (g sedous Tobbodog beoins in samed arml conincilons arz under
srremlen] firessEE L ach, SRIPLAMIEE, oF Dostpone @ vk,




ledeed, the prsess of moving legslation forward s o continuous, dme-
conguming and laborians process with its roots planted thick in history, custom

and practice of all legislative bodics. The process begins carly, as way observed,
mernber (along with the slae’s allorney peneral} advanced a view of the full lep-
islative process, steeped deep in speech and proup assoclations, s most under-
siewl 1he hisloric process both then and now, and as they expected it to be applisd

under Aat. XX ot the 5ta:a‘5_Dec.laratiu:1 of Riglhits.

Maow, by “a subject madzr mder consideration™ muost by under-
stood, not menely g subject af the very matant under debate; bul the
phrase must melude one which has been hefore the house, and =
not vel finally datermived; and whetbar any other matter is before
fhe hose at the moment, cannot, in the natare and reazon of the
ihing, make a differcoce. o i3 necessary w deliberate In vanons
waye and forms, Subjcers, for insmnce, are commonly refomred 1o
conuitees m iheir vacons stages. [t is the duty of =uch commit-
tecs o deliberare, and thesy most be protected i their deliberations,
or the ond of their anpointment will be fmsimated,

Whenever & measure 15 prigsesed Lo the hoose, 1L 38 the tighl 2nd il
15 Che duly, of every member, 1 communaceie *27 1o his beethren
the information he possesses, and to obtain such as he may necd.
=#f3 Purther, the members have a right to deliberate and confer
with each other on a measure not wvet publicly mwoved, and they
nust e protected and privileged in the cxercise of such right, Sup-
posc, for cxample, a member contcmplated sn impaschment of &
comain publiz officer; it would be s duty to comder with his brath-
ren, and their doty to confer with him, on the propricty and eapedi-
ency o the proposed measore; in scrotinize the character and con-
duct of te otficer. And shall it be said that for the exceeize of this
duty a member is amenable in chis Cowt in an action for slandcr?
1z ot a principal bercfit and cffect of the provision of the constim-
rion annibilated by such a constroetion of 1o

™ Az noted previousty, n Cellin, ceunsel for the defendzn soember of e Houge of Repoessnia-
tves sk cdged the noed and duly of legislatees w eomfer oo marears even "contzmplated™ w
comie before the body, outside 2 formal contnittes serting aad in many diTzeent ways, While the
Cawarl ia CoiTin sdestipesed the dastinelion Taiwteo greing 215d peeciving infernaton, as 2ounsel
propased. Cotfin at #9422, or deciding whesber <he fill proteciion of Ar. XX applisd fo boin oren-
sanr, e Couwrl Did opdee hat the protectiung did exend 0 bods speech and condoct snpgecd e
thix performaroe of ons 'z oiticicl durizs, “While the Cowrt™s silenze on this point 15 problematie.
when gonstrued lrerlle armd o coniesd with the Tull Brgadih nfthz Coarr's congomaction of the
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It should be nosd that the above words of counsel were offered in the contexl of
cormerating the immunitiss aranted exclusively under Art. XXI's Deliberation,
Specch and Debate Clavsc and did nt involve the making of legislation. bt
rather involved g slander leveled al a private citdzen by a member of the House
and where that membier was charged with the offense of slander. 13 was never ar-
aucd that the words spoken could not be spoken, o wttered it a hallway, or in pri-
vale 1o snother menber or members of the chamber or committee, a3 the slate’s

Crpen hleeting Law compands,

Indzed. the author af this Repot has found no conirelling autherity allowing such
wmwartanied intrusion into the ferming of polifical associations and discussions
that come out of those meetings a3 condone] by the state’s Gpen Mecting Law,
ennd the vase low that does exist on the subjeel, ws nated abeve and, when weighe:
on A “wonstilutional” as opposed to “stetulory” scale, appears to come dewn
againsl any law that trespasses on the individual rights that are protecied by hath
the chause and the amendmend, "0 these privileges,” wrode & unanimows cowt i
Cottin, reforming 1o ke protections atforded members under the state’s constitue
tion, “thus secured W each member, he cannot be deprived, by a vote of the house

or by an acl of he lapislamrs. ™™

Chauze. it s ned unressanzbhe vongoe Mag counzee] for the dedendimi Geed siales atomey geneczll
was o rwvint shour what is and whar is not protecied,

b yquestinn is2 would the member bove beso proseade or questioned had be been standieg o
Lz hafway and, inztead of uitering o shaniler, been dizcnasing his viras uboun legislaiom peivately
with several cullengues? The sate’s Open Mectoe Law says, yes. Such aformal discussion abaut
lezislaticon ‘wefise the body iz dermed a violatiog of the act Coffin a1 *31. heowwever, sayy Tl the
i vilepe exctends to aoy “lungnage or annieze” Ohat i 7' the character of 4 nepressntative, fand] ia
the Eoundalion uf faz prsecction,” The problem with the Jpea Mesting Law is thac it zecks o
preven elected officials from spesking abeat public matleos in ivade, thus construing “the char-
actr of the offics.” in such o wiy ax 1o enclede privace zpecel smong elesiad officials, The First
Amencment jssues raized By such a resrrictive inberpestation sheacld he alwioos,

* W showd be oeled that wel all Tegislatve acts ore protecied exercises, only thoss acts that are
izl inzd with and o oecessory zart of pevaneing Uie leeislative proccss. Palitizal andd swliniris
rrebe 2cts are nol ]1r||1_|::|-_',|_] ]:._l,' pither At X¥1 of the Declaniiicn ||I'T?.i_|:,]:1.=., g A L. '\}':l cithe
LI% Cumstiutian. This docs not vocan thoss “prlilica™ acts ase not protected by the Virst el
ment Hewever, i0 bassuchusey, s elewhers, e underpinnings of Colhn sezim to be sorfled 28
2 miter ol carstiladional law, S, far cxample, Iren v Moies, ot Reported i 94.E. 2d 19951

o6



Che Coffin court ohserved that #s reading of At X1 applicd in both crimital
and civil comfexts, Cilfin at *27. Yiewed thusly, thic Report proposes that the
right conferred by At XX1 on on eleesed official in s wide variely of sellings,
seermni constitotionally prounded and cannot be dismizsed hy un scl of the legisla-
mure, “Those privibepes are thus secore], il with the intention of pmtaming ihe
menibers wraimsl prosecations (o eir own benefie, but to support the right of the
penple, by enalling their representadves to cxceute the functions of their office

without fear of prosecuticns, civil or criminal.” Coffin al ¥¥ 15,

This Fenort finds thal the fatat Naw wilh the Open Meeting Law i3 this: even it
the Article applies only 1 Qwse words oc acts already spoken o performed. the
starnte, in addition to frespassing on First Amendment aelivities, prohibits at least
aue universally understood and sigmificant “loaction of e office” of an elecel
official; namsly, meeting with collepgues on a persomal hasiz o el 2 course of
action to take, Here, she foandation of the complaint apainat the city council is the
very act of solicifing supporl amy building consensus among colleapues to move

um ilem L e o For debale and a successful vote itzelf

Thi law aims ot climinating the privilege of privacy, thues eviscerating the righi of
memibers i define who they wish o talk with 2nd whom they wish to exclade in
(heir discussions. &3 for julicial imgoiries into the nature and centene of the delib-
CrEETIG al'[er.a visle is aken, as has been nu_i-nue by Massechusctts courts, cowrs
thet view such inquiries under 2 coistitntional, as opposed to & “ratlonal basis”
staterony lons, haws consistently held that the minlvations for e vole, regimilless of
whether the motiveliims end consideralions are improper or serve the highast puoh-

. . . ) ' - v - 5
lie purpise, are oulsnde iodicial cevicw sad may not be the basis for comiplaint.

Mase Reair. 200, WL 818808 (Muss Supecior], “Speech aod Debaje Clause 12 an ahsolute har
whimt legialanve membess sct within the logitimate logislative sphere.” gt *4. [Emphaciz edded]

a7 S-e-:f_, L.rileE Sheles v, Mrewster, 405 175, Zl.-l'll: R LN ;'._'2']. ke e tosion | . . owas that the
privilers proeted Membres font inguiny oo lepislatve pcts o1 1be motivaton for actnl per-
Tormiance of legishlive aols™
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Ta put it in mers understamdables terms: the application of the stale™s Open Mest-
ing Taw is 50 restrictive What e very aathering of the five-member congressional
carreitres te write this nation's Declarsfion of Tndependetice (Jetterson, Franklin,
Adams. Livingston and Shemman) woull be a violatien of law under today™s te-
striedve rulings. Applying wodays standards, it could and tikefy would be aryued
that the vote of (he Continenid Conpgress adopling the Declamation was o “mere
formality™ [eonducted vuzide publiz view, incidemally) to affimy the commities"s
recommendalians and, hence, an iflegal act because the gahering and fonnutation

of the Declaration was held in “secret” and sul of pulilic view ™

Fased vn o review of varicus constinational srandands, (his Fepor! suppess e
simple propesidom thal one of the ®certaln natoral, esseotial, aml undlienzble
righia™ that eur stae constimtion ailndes to i its Peclaration of Rights, Arc. 1 —a
rigtil 2lao enwunerated in the First Amendment to the Tniled States Consdtation,
minds applizabls o the states throngh the Foaureenth Anendment. and understood
brv mepessiy s parl ol Are XX ol that same Declaration -~ is the nght 1o deliber

wle with cilleagues in private and in public where they may exercise the Tull ex-

T preponderance of case 1as sugpests that even the weighly goal of “transpareacy,” or the
vary idea of inquining into g legishdar®s “ronlivations” o “eonsiderations” abaut why be or she
actzyl ar votar] B wey they d58 ar will, mav ot be enough wirere the oghl of speech 6 concened
and nost 50 whers e intoue ju the satute §5 10 i privie speech o w allew inguiny inte, o1
wumo, the nasl oF Srngimed motivation for 8 votz. Besides the latter’s oherent of Tense tu the Fisd
Auendmcnt, the Deliberntion, Speech and Debate Clacse, read 1o conipart with the Fizst Amend-
e, snwnkenances ns such igeine ot the motivaton for a legiskdor™s vols, Ses, Lailed States
w. Jolinzon. 383 LS 168, T84 1RS (19080 {1 was andisputzd thae Jeduson deliversd the speech; il
wits likeveine urdisputzl Prat Fahngon szceived the faods; controversy cenlersd upun questiong of
b Sratldecided Shat & zpocch was desireble, who pregaresd i, aned wbal nhingnin®s rntives wers
for mukiag o The imdweloend izell Fxeuse] with particulaioe upon metives underlyog the makiog
ol e speech and upen His eondents. Wz hold that & prosecution: under a geoeral scininal sratalc
desendant o such inquiries necessurily conteavenss (e Speech o Dehate Clacse™). See alsa,
Ulgatee] St v Llalslosgd, 3972 LU 477, S88-59, {1979% " The Clause protects asoinst mguicy mls
acis that oecur ia the regadar course of the Lzoislative process end into the molivatinn foe those acs
.. it preclades any showing of hoew [ legishslor] aciei, vowed, ar dezided.”, citing U3, v, Boew-
sier, A0% TLE, a0 525 apcond 133, v, Johnson, 383 U.5, The queston L, 1en, whil illegsl ast i the
Open Mesting Law simeed at? The nescopable comg luston s Cist i s simad at peacefin. delibera-

what iz and what i8 not 8 protected Jegizlaiive aet. When resd slanegside the Coffin opinion and s
prosreme, At XX may Se seen, ws nuted caclies, as an absolute bar to she prehixziony the slie
aw and coulis havz imposed. Johnson wag prosecuted uader 2 a corminal statute, and de privilecs
srond, The privilsge ander a civil slaisle skoold be evan gocater as the effenze ogainst the pubbe
gl iz gques Lorakle al besi
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et of political speech and sseociation to sdvance lesislation. A review of fhe
case law in each area suppests fhal This mighl need not be sumendered by en
elected fficial any fess than by 2 privace citizen; no less in prvale discuasions
than in public oncs; and no less because of one’s position in govemement than in

the privale seclor,

Tndesd, had o Stoart or Tuder monarch propesed such s repulation inder which
lepislaters wasald be prohibitzd from speaking privately with one unother abaut
matters of puldiz ir:|;1L1:1urau-¥: excepl under the watchfiel cwe of 2 polentially hos-
tile or cven confoged, divided endior misied public, or a hostile metachy, or g
rouart stecped e polities, the Framers would certainly have vicwed sueh o mandae
as utlerly offensive aid vnacceptable. [ s worth remembering our own bistory:
the entire congress had fo mest o seeret aod privately to ensure their own safery
and to hanmer out dillerences in langmage with cach other, before putting the

Declaretior of Independence hefore the public for consumption,

The isue, now more narowly diawn, showld e clearer: whether, as applied, the
atare’s Open Meeting Law unconstinnticnnatly trespasges oh the rights inherent in a
lzgislator's imegral functivrs and dufies protected by the First Amendment b the
United Statcs Constiturien and oor own sile’s At XN, and federal Ar I 86
auaraniess. This Beport argucs thar the answer is in the aMinstive; the stamte
than can be narrowly wilored, sweeps, instead. too broadly and continuzs to

swoep and groe wnchecked.

Apain, it must be coaphasized thar the dssue is nol whether the state legislatoee
iy or may nel regelaie ihe mles of its own two bouses or deline the powers of
Art, 29 legislative bodies wf a gimilar nature, for the Ar. clearly gives the state
lesrslaiure that very right; the issve is whether in delegating home rule pawers to
leea] mnicipaliies the legislature mey, (@) limil the protections afforded bacal
legislatons by o rule or statute that impedes those wMicials' Deliberations, Spesch

ar Debale pralections, afforded them oy vinue o A, 1 8 6 of the United States
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Conslituliom ard At X1 of the Massachosehs Theclaration of Rights, and ()
Iresspass o a local legislator's First Amendmen! speech and associations] nghts
by mandating that those rights be restricted enly W pablic forumes, or only in gath-
crings where one voie less than @ ma ooy nevessary Tor pessage or defial of a
matter under propesal is present inoa room, when the very cssence of adviocing a
legistalive apenda af like-nunded officials is based on # lepislulor’s helief that he
or she has the necessary suppont for passage or defeal ol a proposal coming befors

the body.™

Lhis Beoporm conchudes that such 2 reslriction on political and proup associalion
engaged in Lo advince a lealslative agenda iz, or seenis, wholly wiwarranted and

ahcald be viewed az highly suspest erder serioas Firsl Amendiment analysis,

=t mepsand de A XXT immanitios, instruarive largoagzs appeans in e case of Spalione v 105
493 TR, 2R3 (10000, Whils nat tollv on podnt, i1z discussion of Firso Amandment prineipass is
exzeily o pomnl aod ialormative Tor us hore, TEweis: T parhops the eurbiest Americn cese lo
comgaler Gz inpoet ofthz logislatdve privilepe, the Supremes Judisinl Conn of Massaclussts, in-
terpresing a provision of the Massacheenl: Conalitutian granting the rights of Seedom of spesch
anel dlebale ko stade Teeislatars, sacogaized that “the coivilege securmi by oL is nol so mucl the aoivi-
lepe of the house o5 an oomnized beely, e of vech Dol edual ieesiber comporing &, whe fz ariidod
fee thiv pedviiiepe, cver agaei the deciaved wild ofibe fonra, For e doss nol hodd Qg privizac at
the pleasure of the bouss; but dzdves 1 Eom the will of the peegle. " Coddin v Coffin, 4 Mazs 1,
Z7 i LK, This theme umlerlies nur sases izieeeting the Speeeh or Desats Clzuse and the fzdersl
cormirnun law of lzzislative imominity, wheoe we bave emphusied that awe restricdion on g leg-
kslator's frecdom endermines dhe “polbic poaed® Iy ierferlog wich the rights of 1be peeple
Eu represenlakion i the demoeratle proeess. [Emphasiz sdded] Luke Courlre Balares, supra,
A40 T35, 82 04205 99 5 O, a0 T178-117% Lernaw, supera, 391 TLE. at 37771 5.C1, al Ted™
The prisizipls kas hean copleined zeain in vin v, Medtes, | Mase LEotr, 200 (15593 and funher
gl ded wpon b b fodoral courts, See Fields w, Ollore ol [kdie Hermic: Tobngon, 439 F. R
(A 20067 0 inehude sty has e e integeal par of the doliberative and comznumicalive pr-
cis by whizh mambers paricipacs in committes and [loase prceedings with rsspest to the consid-
esusann and piss e e rejesion o proposed egielaion o with respect 1o other magers which e
Congtitafon plascs within the judsdicticon of either Limase " (Chranised) For additicnal discuesion
on lecal kegislitive ;mmunil}' sz Larpans Juris Recondum, 62 CI3 1'-'11.IJ1.i..'i]:lEI] L"D!I'[:ll:r.'-clliﬁ'n § gL
[Hes butnwh

Az noted eaclisr in Masswchosets e case may be far moce diczct. Mo aet of e legisls e can
‘rirude v the precesss pracected by the Deliberation, Speech and Tebate Clauge of Art. XEL of dbe
Dcalaration of Rights, beswuze *[1]he Feedone of dellberation, speech and debete, m eiiber huuse
nl the Tegislalure, i o fandamentzl o the ights of the prople thit i cannut e the foundatien of
&ny 2zcuesiion ©F prosoorhien, asuon ar comizhint, nany olher cowr ar plase whatsoevees,” See
Cnfim, 4 Wi, |, %19, (P00 thess privileges, ones seoured 10 sagh mecoher, he canno: be Je-
prived, b a resolvs of the hause or by an e of the leginletore™ & at =27,




Az nered previously, the author of this Report has toend wo controlling authorivy
where the right to speak in private was o restricted and vpheld, wor has be found
substance to the argument that che right to advoeate liberally in private and‘or
puhlic may he restncted by any legislative assembly, except m the wmost catreme
cases approaching the clear and present danpar level. For the right to spesk and
asendiate docs wot derive from the lepislature, but from the people, who elect 3
republican form of government that spesks on their behalf, and where thac righo
sl be exercissd o 1S grealest eMoieney in fhe interests of the constinencies

served and for the public good

To the cxtent the srate’s Oper Meeting Lasw, of any other statate of megulalion,
resipass on hal nghl, the stalode, efe., must give way to the supromacy clanse af

the federal constitutions. That this s nol (e case s o mmafier o reeord @

* The authar of this Kepast recognizes that this is an unpopular pesition for 2 legisfaonr o ke,
sinet o strong pobli senliment wenzhs 13 Savor of “openness” in gavemnment and “tansparcrey,”
and the public’s intzest in knewnsg 2 lar “consideration:” are hehind decidun making. This zz0-
limenl was exzresssd a5 recently ag April, 2008 as this Roport was being refined Tea feonn paege
Art. in the Bosten Gilobe an apnl 25, 2008, rickd, “Legslaive wheels e out of view ™ Colum-
nist *at Yiser, wrote, “Mogt imponiont decizions take plocs Behind clased-doors, incheding thise
oir s af Uz weiglitieat pies. . . and hecause the legislanre exemplesd se - decides apo Bom
Ik stale’s open mesting nod puslic records Jaws, lewosakoers often delibeeate in private aed Loy
1-::].-' documents — sehicdoles, eormarks, even some '-.'l:uli:n;:: recurds - hadden from pufjj:il; wimar T DDT;t.-

W hen Mramest as: “hickler: from pub g view," Lhe meelings do, indesd, apprar sinister. But cven
this allzgaricn is not abong cocazh reason 1o dismande the Fied ansademend’ s comstioiomal b,
ar Lky proteciions 2liorded lestelators undse At 2250 for even welchoy concoma ars “'less -
tang o the enminon wealh, thae the Tree and paresersed eserese of e duies ol o represenredee,
writwed by the lear of legal prozecution.” Coffin a *2%. cont.-

Mooiber seport froom the Bostor Globe, b Srever Rosenborg, Aogosy 7, 2008, itled: “Gleemester
ey hacks ol plan e har press at presnancy ks, safaeed regarding on allepsd breach of
laz state’s Open besting Law bee the Gloweester mayos and schoal comntitee. Tere, a prvate

ot znafil groop wanted eall three meeiings of W residents (one exelusively for studonis)
acttnd mnd discuss the “pregnancy”™ eoatenceezy iovelving Ligh sehnod studesis, The city"s acting
legarl vosmgsl. Swsaane Loan, advized e mayor and committee that such a mesting, cven Bhumgh
spansimed b a privids groap, 10 alleodes by members of the school committer, constituted a wiola-
tion of the state’s open meetine law, “IF dhe meetings ae: ek oo infiem the Ssho] Commites's
Jecizun-making provesz, then Cuey ape subject to the Crpen Mecting Law.™ A city resident agreed,
stating: "Wz nced ansparciey and leadership on this iszve smd ool be io the dack.” This Report
niates the obviows teosion bereen the reeident’s opinien and the appasent disinteres in the Fiea
Ainzaudanent righls of ths mon-prulitin catling the mesting and limiting otendance — and this docs
not even fakz into accounc the statement of iz 2ige® 2 cownsz] that members of the sehool commmur-
tos eould not aftend asd Tisten, withoat -.-'i-::-|;-nli11_|:l; 1he Aatale. Canstiufionpl red ﬂa;s should be
devan all aver thar pliyng field. 'The ronstitutions] issuc wasn'o cven raiscd.
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Henve, where the stale legialatiurs cecfainly has an intersst o reguiting “opsn™
publiz meetings ol “guorams™ of “zoverumental bodies” where the fransacliom of
public Tusiness is eoncarnad, it is 2nother question whether this resimiclion on pri-
vite speech and associatien can even apply to an individwal or group of imlividu-
alz mecting informally, elected or sthereise, as members of 8 commiltss or oth-
e, whi ure albvooating or support of & prupesal thed is belore an assembiy.
nl wed Taw, or maybe nod even belore the body for discwssion. And this is where
much of the prollem with the application of the state’s Open Merting Laws cur-
reritly liea, Thars ia conziderable confiusion and debate over a statuts thar has been

expanded to the breaking r..n's::lt.“

Marenver, il 15 roubding and problematic, 10 be kind, that the state legislamre in-
tended that members of municipal tegislative bodies not be able to discuss logisia-
Lion iz peivate, to foren allisnces, abk about a bill’s merirs with ethers vo persuade
doubiers, ask to meet with like-minded supporters to plan strategy, or pass their
toeas arouzad for comoneent and crincism in meetings where only thoss they wish
to bz invitzd are, in faet, inviicd to atend. ¥or, gll choss deliborations, all steemal
parts of rhe legiglative process by which Lews are meade snd sdvaneed, are Toonda-

Lickns o ewery cornplaint under oday ' s eapansionist |'u|ir|g_.=‘..ﬁz

™ Suck & strict application of the strie”s Upro Meetng Low was apphisd in s case descibod carlizr

A eCica wa, Flalec) where officials fron Boston Univecsioe ssught to quickly Bried members of
14e i ::-;i-||1'-c:|| n an m:rt:iug pl:bl‘i;. :'n.-.:||:|:| 'issm_-: That weis 1he '\iI.IJ'.ijt'l.'.l nl s and rensisforrna
fion, coporicd by the preess. A Tasily eelled bricfing sosion of eouncilors in the oiffies of the coun-
cil Pre-.-_-:i,-;]een: a P[I:l'.-'i_l_:: them with detals wo ||'_¢}' ol rﬂ;-,]_'\-q;ﬂ'.d 1 Lhetr cnngtibue s ey declare]
avinlatinn of the state’ s Clpen Weeting Taw, and the counecil was fincd.

2 whle he ey Maes sliled] the obvtons: dhiet an tedireidual el s aed 2 Seoamines,” f"H'
MazzAnp CL 019, 0 2 (HHEN ncher decigiors have made this distinetEon scrmeohoe imelzvent,
since when individual members bein oo speak und solicit supparl, a “rodating” or "geoal” quoensm
ity be wssemed, (Bhanpog v Lieetor e Conm ], M, 872359 (Soff S O Fela, 28, 1989 Tn
civzet this proszincg rembess of the ciiy cowncil with a classiz Hobson®s chaiee — o choice (o1 to
speaki ) w1:h ko oliemativs Inddzed, the Mass _-'-._:-]:\-ci||5 L 1|F'|'.-t:'::- TEl::nl'}' 1SS Tu]:r;.: ol o loreecr
cult that & “guorarm™ 6 ol seoh seecqsany For & violarion of the Open Meoaring Low to exist, m-
her 1he w0l {hfzcn,ﬁi:u_: out @ ootize ol a mﬁ:lhl; 1o 2l members s 0 vinlaien, Tscesced ca-lier @
thig T, MeCies vs, Flahoroy, Mass App. Ot Woo G7-P-224 (Elip opiajon).
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Sadly, the courts heve not been helpful. It should be noded, nen withouwl ireny, that
while the “escape” lanmuags in the GL, o 39, § 23A suys the At *shall nol apply
t any chance meeling or aocial meeling at which matters relating to ofticial busi-
ness wre discussed so long as ne fonnal apresment isreached,”™ the exception has
boen rendered nesr meaningless by decigions that see “revelving” quorums noall

eroup dliscusgivms amd “serial” messaging in all wlephone con versation. ®

Az onied elsewhere in this Repont, the inherent problem with the law ag writlzn
and as applied was best suwuned op by the judze alloded to sarlier in the Repuri.
How docs one get to a consensus? How docs onc aathor co-sponsors if ong cannot
spesk o enipugh members wowin pagsage of 4 W hefpre it iz called i the floor?

The issoe here is very muech ahoul speechl

Logizally, in cxempring itself snd judicial deliberations from paalic scrasiny, the
state looislatare, perhaps cognizant of the constitutionsl issues with the law iteedf,
saw that all these wetions should be eacluded from rewulation, especially when
these aclivilies orour oulside a fornmal commitse or hearing sieeclure of with
eroups,™ As the city eouncil has leamed, discussions about legislation eiter in

person hetwesn like-minded lopislators or by phone 15 viewed with suspicion by

** The ewemplion sips “chaoce™ mestings may be proper, Ban (his Beport asruss that “zhanee™
vezilirges 1y b W warioedy deawn 10 pass constilelivoal rusler. Hag tha Fied Aowodiment been
whirtled dowa in Massochusetiz such thet caly chanes dizooerions of elected officials are pro-
teetesl? The Sict g, Teeslalon s nod made by “chonce,™ 21035 mesdy by plon aml by connliog votes,
and coanting wotes requines that cloziad afficials have e opporinioe fo mect specifically b ask
whether 1hey have ke nECEgLAry VOles b move farvcard . e ave acdvacacy PRSI BTEIR 1850-
cigtion of like-imindzd individvals. Here. dez right to speak and associate is incxericably abzre-
vacneel weith the free, apn and rebog? exchangee of alges aned concems, ecpressed belh g and out-
gide of public vicw, whzhicy spoken in 2roup Nesrines o oe-on-0nG, or @il & majecity (eient.

™ A neded carlicr, e coars had the option of peading M coshigion of the stane 1og) e el
8z applving 1o il lexislative bodice of the same kind, ¢fusdeny generrs. This optian was not
aclonied, As wsiands nose, she acivites of mdivecual legishoors haee besn bendled into the laow
undes a sveriad of "acrial,” rotating,” "reealviag” violaGon decigiong, effeetively sviseerating an
“integral per of 1he deliberotiv aod |erisluive process” by which lows oet proposed. advocated
and made, Here, e law docs ocd supcaet "evaything said ur donc Ty [2 mcmber] i thes ceercize
vl the tonction of shin odlics.” 9ut rother is used bt ensure that 19e oonoess is fwarted ot seory
gtage. {uore fiom Ficlds v, Telinsoa, 459 F. 37 |, 40-41 zitling at fic 13 Coffin v, Coffn, 4 Mass

I
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lke caonrts, The courts bave shown no besitaney to chargclense such gatherings as
unlawlul. After a thersueh cxamination of the Act and ity case law, (his Reporl
notas that swwhife the current status of the lasw is fixml in cace law in Masgaclsetes,
ir need mot be assumed (o be permanent. The power Lo clear the act of its ambigui-
Lies 2ol constifutional infirauities rests with either the legislature as 4 firsd resor or

toc courts.

Tt is the conclusion of this Repart that 1o the very larpe exdent e law introdes
upiare Lhe legitiride lepislatve process of bringing, a hill to the floor tor debate and
discusgiom, by limiling a fepislatoc’s abilily to garter support for that bill by mees
ing and deliberatingprivately with colleagues of like mind, the v wrales agains
both the federal and stale guaranies of browd privilege contained i bath At 1, 56
el the Uniled Stakes Constilution, and especially the broader view shared in G-
Enabout A, BT Delaralion of Righes) ol the state conaitstiong if, on the othey
humil, The Tewaslative process proslecled onder art, XX dees not exzad o pelvae
comvarsifions hetween elecled osials working woward consensus and support for
lenislaticn, then the application of the etatz’s Open Meoting Lawe o polideal
spoccl: and the fornation of pescefl pobitical alliunees ol elected cflicials prates
apaiast @ mesber’s Tirs) Amendmen| speech and associational sighes privilege.
Folitigal speech @5 al the apex ol proleciioms alTorded by the First Ameandmant. In
bipch cases, the low as wiittsn and as applisd prescots sigrificant constifitional
entanzlements that thiz Repert recommeands san and skould be addressed and can-
ot and showld not be dismizsed, Az it onTently stards the siie’s “Toeliberafions,
Apeech and Thehuls™ clawse o5 reud oy eaclusive of 2 melnbsar’s First Amendment

rights and privileges and a state slatole seems 1o ride shetava over borh.

Why a chanos in the statz’s Open Mestine Law is necessary.,

Pazcd on the shove, this Bepert argues that the state’s Open Meeting Taw can he
wmeraiesl, umed in this repanl, recommends thal the statule e medrafied 1o tzke inlo

eeenent e difterng natures of 2 Veovarnmental bady™ In sesaion and a legislator
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or tapislators maering intforrally, engaped in the work of building consensus for
legizlation throughout the lepisladve process, a process that, (0 be most effootive,
musl resl one assurances Thal g majorily supporls wihat is being propose " The
changes are 1'E:c'mmneﬁdad both to clarify the ambipuity that exists and © wvaid
the constitaenal questions thac luek beneath the surfice of the current law and po

clirevt]ly 1o the issue of puliticy] free :-.'pl:‘ﬁ..‘h.ﬁ

Az for boards, commizsions and apencies covared under e original statule, these
are "eovernmeanral bedies™ fhat are presumed @ be nentzal @ fheir decision-
making, governed by set Jaws that are applied cvenly in a pubtic forum to dose
whi rome helvre them. Yot even when hoardys and ameneies sic down to draft
replationg alfecting e pulilic andfor reports al” their own, they silin privale 1o
delibarace and enly later are their regolations and repoits mada pablic and openek
for public commeat. So, while the conatimeienal protections afforded elected offi-
cials under A, 241 do oot txfcnd o boards, agoueics and conunissions, althouph
First Amendment poncipals do, onkby legslators under state law may not deliber-

ate privately, o confer with others i advance their ideas ar recommendations,

L . . )
Lven szsumimy orgusndo fat a meesing of 1 governmesnta| body meens 1aat both a formal and

A infornal wathe ing -::-I']ugis:l.alq;-rs e t:ll'\'lﬂ'l'l!l.l by the slale's O_'l-er hfﬂeiing Lz, budh, then,
wionld prezumably Sl wrder the protoetion of At XX, for if it is "otficial™ it iz sorered by the
rrotecion el she Delibermtion, Speech and Debate Cleuse of the Act. by virtue of it soieaglemznt
weilh M atatufe igelf, and ane Tawe that seeks 16 H[iEn deliberatims ]':-1|‘.'.|'i|: seruliny [ EnHIEE
mativazions of reasons ¥or & vore, falls on she foud side of the profections afforded by he A, The
35, seliciing majority sappord Tora billin s private rmeeling = ool the same @ wioniog e
otz on the tlaer. A aoied cleewhors in thiz Feport, wotes can evaporate quizkly onoe floor debate
Lt s aned pressnre moanly [ FAssIge nr v [l

5 'his tepon has pojnted out ofher apens where spplicadon of 3 booad state shute w a lecisla-
tar's spoch and setiviey is peablomatic. Tn all eases, M aoostinetional pateztions affmded legsla-
lo7s 2 nen ueting o theic lepislative capecity is of its kighest priority 2od $2serves to be forther
exarzingd ender tha '.qurlr\-.lpriul-:- etz Bl Livaal rnicn.l.-\.l:,::-]m. The [lrix-'i'p;.:u 1 L e consdrned [iher-
ally, a2 Coifin a2 27 etarsd, and as the Eupreme Court of the LUnited States soooprized I 178 «.
Lrrved, 408 115 A, 616-617, where e privileps extended evea 1o elested oificials™ pides, wha
are ot members af die hody and who do oot pardzpaie v contsaiee heaings. “iiz lilendly m-
poesibie, o view of the romplexities of the modemn leprislatve process, with Coopress almost con-
antly in zzagion and iarecis of Tegislative concam somstantly pindifeeatng , Tor monibers of comn-
oress 1o profommn their eodslative sazks without the help of pides end assistan’s: that the day-to-say
wink o Aucl aides 5 g ccties] o the Member's perfimrnanes that they rnost e ireabed =y e -
ler'e alezr ezas; and thot it shew ace not 22 recognized, the eentral role of the Sproch and Dobots
Clauze — L mevent witinidation of kegaslaers iy e Execclive aml accountability hefore o pogsi-
ble fasrile ;udicanoy (oitationy wall inevitably be diminished snd fustraied.”
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A1 miminoum, this Reper recommends, based on all that bas besn {foend, thal in-
lirrroal bl clearty perposeful deliberatioms and discassions hevaeen elecled offi-
crals, regardless of number, should he reparded as soperior o at of 2 boand,
OMMigsion of ageney member, sinee the work of 2 legislator whe s tving 1w
tnld support among colleasues at cvery stape of making law is bost denc when
the uppurunily presents itsclf, by plan and thoughefully, and comploved to achicve

mzjeTily support hefere moving & bill or ordinance foreard to a floor vote,

Morzover, a5 noted coarlize o thiz Beport, 2nd putiing aside foe 2 moment Tird
Amenilrmen! comgidersiions, a large body of casc law bas incrpreted the Speech
and Delate Clause as prolibiting inguiry inéo & fegislalor's motves for voting as

hie er she does. Lifling the restriction on speech would eliminate the conflice, *

Seeondly, and more impormantly, meetings of local legislative hiklies anil their
commuilless are “open to the public” anyway and, with the exception of the sae
lepislature (hal has altowed elecitonic vofng on cortain issues for i1s mentbers,
the open metting pricess for all official mestings of govemmental bodics is fal-
lowed 10 all cities 2nd wowas acrass (he stale, and 81l voles are taken in public.®™®
Accordingiy, this Report showdd net be remad g3 oalvoeating for closed official
meetings of povarmimental bodies, even thauweh a3 noted earlier thers s no “congti-
lutipng]™ as ppposcd to “statutory” provisions foo suck open public meetings ko

accwr. Raher, this Repor recommends that the definition of “mectings” and

™ Az nated earlior in this Report, it kaa e Lield v die Suprerne Coorl of e Tt Stales thay
thes Clase dnes npl predec), e promse to mve 8 wote, suggesting thar £1e proteetons apzly orly
aftzr a woteie tmken and 2y inguiny 1= began. This realieg oy e narreecer than our e siaee's
snlerpresalion m Coihn, shat shizlds ovary act porfvemed o ihe coarso of moving the Tegishaiivee
proszesas fowweand oant il cecleinly doesn™ take nbo sceaun: First Amendracnt jsenss.

¥ L he acy iz, formal mewices sre conduoted in publiz where radio, TW and printed media as wel]
a5 B public are fovited o ancrl; cornmi‘iee amd coungil bebogs ace broadeast live oo city moun-
et FY znd 2 lorge bibracy of previous mectings and beartings is available v e Tntemed 1o vies;
aweckly acenda is printed md weailalle w all az well. Covneilors™ offices ure open to the muslic

1 t ol dndividuale andior proups sre fevibad Bt aned oy concilors as they wisk,
Castnznitlze hiarings sre nof only open to she pebdic. bit che public is alveays invited o sgend aod
testity. A stone case ezan B made (il the very upen malare of e peocess sssures il dsclooire
ol ol Tkl proceedings, withour haviog to trespass on the constitutional feht of clected officials o
confzrin private and asseciaie wilh hke-mincded sdvoce ey, 0o,
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“povernmental body” be defined Lo exclude local legslative imembars crgazed in
the deliberative process af advancing legislation. The provision shuwid be applied

and inserpreted lberally, ™

Latersstingly, while under curren) law the mavor and’er governor may send sides
to lobhy emd poll conneilors for their votes before final action is taken. and speciul
interests {private and corporate) may mest separately one-by-one with (he entire
legislurive hudy 0 solicit supporl for the way they wish a vete o go, srate Jaw
precludes a commictce |:.]:|.5|ir-1'mr:|:| doirg the same with rembers of his or her wwn
pammitie2. L nder current Taw, the enby ones whie don’t know the Bkely oulisme
of a propesal under review are the legislaurs themselves whose names are at-

tuched g its making, ™

“4iieyy this recummendation io luskl of he fact thar he stae"s Open Mecting Jow delines o et
" s “any corporal |physical] enmvening and delitertion of 2 govenmental hedy for which o
yuwwn is reguired in onler 10 make a decision at which any public bisiocss or pblic policy -
ror aver which e zovernmentzl body has supervizion, conteol, jurisdiction or tvisony puaw i 34
disenssed or considersd L, This tormis dizerssa] in-deprh o Mess Practice Ch. 13 § 1413, Mo
“qoorum.” frweeer, is necessary for privals reeetings and, benez, (he term sy pericrelevant in
Il cemetest. TF, @0 the other hamd, the meaning of *quoraz” ncans that the gathering would con-
slitte 8 “guorim™ in i ferneal seasion-on the foar, then the Sine's reach 1o privaly discussions sy
treszasses om First Amendment rights of spezeh aml assotsation bezguse the exsrcizz of tices
rights is oo imegr | parlof die legisiove process, Under she bevel of seratiny recominended by
thix Repart, tae 2needot| esuenples provided in blass, Pract 3 1413 ozs whpeeELagive in 8 leprisla-
five pollext presisely hecause the sssenoe of law makiog ix 1w gather votes and supporl before 4
wate, Sa, while e Open Mewting Taw can requice 1hal dizcussion and voles b taken ar fonool
wenafa lzpisiative body; hie aw may be on less cortein faoling where it espizes on (1
logislative proves: of building consensas, Towever aotheres].

mes

" A prevznnal ansdele regarding just o prearious “casnting vides actuslly is may he helpfil.
Mames are withield For obvious teeeans. A vote for council presidest wis ke nomare, The council
prasident at e tine was enbaing the chnsmbes wnd fhis autaor weked 0T had the veles o el e
clected. He sail be did “T nave eighls T reay bave nioe,” ke beamed eonfidently, Mtakes acven
wisless fr b odewted prasisent. This meant thul he couneed =ix other vales Be believed be b belore
fli final vode veas faken, When the official vols was taken, for whatever reason, the council frae-
teresl and fhe ¥oba cuded in 63 deadlock, with pwo el councilers refusing to suppon sithee
sandidate, When il becane cvident that neither of e contenders’ supporers wokl switch their
vatez, oae of he ten holdouts theew Bis name in for cowrsil pregident, aml was elected by wnnoi-
s cnnsant The paint is this: no snotlicial mecling of clected nfficials wiere votes e vommedeid
racans anythicgs uril ke finzl vote 15 faken and that wote i Likes — alovays - n public. Tnanacher
mesing of counzilars, on onothes issue, 8 maiorly voie dewricraied when the mayar eaned sill-
ing individua! members and lobbying them Lo break with rollesgoss. The mujosity Tell apar!
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And to complicate matters furlher, under a most recend riling of the Mass Appeals
Court, MeCres v, Flahey, covered clsewhere in {his Report, it was desfared thut
cven 4 mailing f all merbers Inviting them o a meeting constituted 4 vialation
of the stale’s Open Meeting Law, regardless ol whether anyonc, let alane 4 quo-

TUTI Wit i atl:-am:la.ug::."

Lhis Roport concludes thal the problem with the unchecked expansion of the law
is this in making and advancing law, the expeclalion is that a lagislator will pur-
sz his of her constimomts’ lopislative inferests untl a coalidon and comssmsus
besilds Tor support of a specific proposal thal is nou yet law. Under current mier-
nrelations of the state's Open Mueling Law such discussions and efTorls re slis-

ey, U ot autrighkr ﬂ]cgat"':

Taitly, the impartiality that is supposed to govem a board, commission or agemn-
oy's astions and vores is not 3 fuoetion af a legislator butlding momentern 1o sup-
port or defeat & particular proposal. Tn such cases, tobbying and sonsensus huild-
ing - counting votcs -- iz the pwsence of political speech and redress, and a Tegisla-
Lar eught not have s forleit thal constitetional dght in private in order e be able

ta cxereise anather conslitutianat right to speak in peblic,

1A mted s dier, baty tie Seprerae Coumt of che Uniled Stales and the state Suprems Jedicl
Courl of Massachuzers baves jong ceeogmizen] hat the Speecl or Debate Clauze protecls more
thorn just wotes un fhe e of e clamber, bot includes aste v are intepral 1o e delizerative
srd econmnenican vz process. The Cottin decision, as nedesd eliewhere in this Repor, seemy o be
Lvader i3 iz protections 1aan sven the Medecal cous Tave allowed. So, wehere the Sapremc Couit
of che Llmated Stiles in Deitcd Stares v, Heletocke, $43 L5, 477, 9] Jidn'e g0 o far 2z to2m-
bracs [a] proamise 1o Szliver o speech, tovate ur e solicln et viobes at some Litoes dale,” a3 fal-
ling within tke ambil of the Txderal Speceh oF Dokare Clausze, the Massachngets Sopcznes Tudicial
ot in Coffin gt 27 woots that the Delibenrtion, Speceh and Debate Clause of Aot XX, ¢x-
emptzd (rem prosecihun, civil or criminal “every iog said or done by hing a3 a reprssentarive, in
Ui ok ereing of tne fanerions of that office, withanl inguiring whether die exercise wig rewgular ac
cording 1o she pales of tre hoose or fmegelar aad against their nies. Bovw would a Massachueetts
cour inloipeet Tharaily, e weerds “rvery thing sid ordone .. n the eeercizs of the fUocioag of
thzr office™? Because this question hic nul been Tiooght telocs, the answer 15 urthosewtr, W2 knoa
rly skt 1 appesrs vever 0 have ol Ben considersd.

™ The Law is upplied sn mroally, Taz TDizcossion by eiephons amnng uionhers of a govern-
mental Texdy un 3n iszoe of pablic buginess wirbin the jurialiction of e body [iz 8] viokstion ul
the law.™ Hasskbarmer v Lioanl ol Selecnuen of Lerinoton Mo, 38-368 { Minilesee Superior S
Ao TR, 19RGY
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&5 noted elsexlers in ks Report, a zeneral milz of statutory construction is thaa
comurt 15 supposed o interpeet @ law 1o aveid 8 constifutional question, Conflicts
and misunderstandings abound booause the waters have been mudidied such that
“rotating,” “revelving” quomms and “senial telephone aemversalions™ and now
even “madlings” are concepls creaed by the courts fo supoesc fllegality, even
when les3 than & quornun of members meets and talks. How can a legislator know
hiow: to act n any given circunistance, when the verys thing the Tew allows (mect-
sl less than guoruma) 15 speciiically prohibit by the coowrts?  The effost (s

chilling.

The Commettee bas asked for remedice. the following rthree Acts are, n this case,
thee only wvenues avpilabie; the first i3 nprowly teilored 1o the problems found. es
fhe law presently exists. Becauss the Acts involve judicial roligs, the sate Teps-
lature wonld be the coly forum for redrass. One Act clarifies how fo deteormine
when a “rotating™ quomm cxises end when it does not. The sccond proposal con-
frones che constitutional question divectly and removes any dowbt about e Hphl
i political speech and voie sathcong, again by amending the comrent Act. The

Third proposal calls lor the Tegislalive exemplion te apply i all lewsiatve bodizs,

Option 1. Amending G.L. ¢. 39, Section 23B

Sectwm 1. Reraove the second sentence of 2373
which swyvs: “Mo guimrwm ol a governmental Taaly
ghall meet in piivate for the purpose of deciding on
or deliberating toward a decision oh any matter ex-
copt as provided by this scction”, and replace it
with the follnwing new language:

“Mokhing contained in s Act shall preclude ar in-
dividual legislater tfrom meeting widh colleagues 1o
bwild suppont for, gather consensus toward, ot so-
licit ensipners for or apainst proposed legislotion or
a comumittee repore, aor shall a pathering of” meir-
brrs in private e discuzs sratezy of ascertain the
Tzwe] of support fior an item before or coming befor:
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the body constilule a violztion of this set. The term

quarm shall nol apply to such gathenings.™
The above change is, s1Y, & comprowise, and the writer of this Jepart 15 nol cer-
tatn a5 of this writing tat it i3 cven a wise compromise of profeclsl Firsi

Armendment or Arr XX activitios.

The seoomd moute would be o view the aw, as apphied, as an unconstinstions) tn-
fricmement on the right of a legislater o do his or her job. In short, megulating
“vorbad eschanges™ or Ygatherings” cutside the olficial forum where business 13
transacted is irmelevant becauss in those gaiherinps, ootside a spocific Torum, The
[ull power, proection and force of the Tirsl Amendment, is at itz apex, where [)-
lidcal spoech and vote saiherng is the sssenes of our republican lerm of govern

menit anil the constilational and seaturory duty of all elected officials.

Muaraover, & duly constituted mesting of o quarwm of members of the cily council
in seRsion or a commitoe thereol, must and always has boen open w the pablic.
Tur a gahenng of individusl legizlators owtside its official forum cannot be a
“gaorum” beceuse “quorun™ is a term of are thak does not exdst outside the body
amdl is truly meaninpless o any other contexl Question: how many members does
il lake 1o bold a “private™ meeting? The answer i3 28 10any a5 ane ean gather 10
salk. Starsd another way: the Firsl Armendment protocts the dpht of o legislawor 16
meet with az many likc-minded fepislaars as he or she can musler 1o win deir
support for what is shoul 1o he veted on at a duly constituted meeting ol the hody.
Ldzally & Yegislator wauld know beforehand thet he or she goes into a mecting
with 2 majosiy plus ore to win sapport for his or her propesal. Under cumment Jaw,

Ihat very ast would bz illegal.
‘I'ke seoond amendment o G.L. ¢ 39, Secton 238, would he as follows:

Option 2: Amend GL. ¢. 39, Section 23A & B
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Eection §: Remove in its entirety from Chapter 39§ 234 the
definirion of “Deliberation™

Heetion 2; Bouowe the peood ot the cnd of the sentones dofin-
ng ““dectings,” and add the following new langnage and pane-
{usLiom:

*; ooT shall rhis definirien apply to deliberative exchanpes, ver-
hal or orherwise, borween clected officials, singularly or colloe-
tively, sexkimg support for, building conscusus toward or devis-
ny sirateries W suppor. or defoas legizlabion, or any othor mat-
ter thal iy come before the body wf a Quly constitwied mmest-
inpg of memnbers.”™

Section 3 Remove o s entirety from Chapeer 39 5 238 (ke
senomi] namagraph, beginming with the words: “Me quorim of a
cuvvermnmental baly

The effeet of the latter amandinent would ke exacthy what Chaplar 39, 823 says;
*All roectings of a govemmental body shall ba open to the pudlic and ay person
shail be penuitted to attend any meeting except as otherwise provided by thiy see-
1im,” This change wonld remeve any and &1l constitubional issuzs since the Taw
would direel thal o mesling of 4 governtiental body must held i public, meaning

commiccs hearings and full meetings.

The final proposa] would be the 1deal arrengement and would avoid the constitu-

Licemal comThict thal presently exists, It would trear all legislative bodies the same.

Option 3: Amend G L. ¢. 39, Section 23A & B

Section Onst Thider the lefmivon of “Covemmental Body,™
resrorve a1 words in the sl sentence aller the wornds “region cibr
of town” and add e following new languape:

“and the goveming board of local housing, redevelomment ar
similar autherity; provided, however, that thiz definition shall not
include a town mecting, and provided, forher, that e purposes
of this Act. local legizlative bodies shall be accorded the same
ceemption gronted in Art, XA1 and GL. o 504 § 114 to the

geqieral courl ar the comimillees or recess commissions themeof,™
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Chapter 30; Section 234, Definitions

setion 2340 The follewing tornos 25 oged oy sections ceenty-tiree B oand foeen-
i< three C shall have the followdaz meanings:—

“Drelibecation™, & verlal sxchanes hetveen o gquosnm of membecs of o pavern-
menl:| Eody aHempting 4o acive ot o decision on eny puslic busincss within il
jurisdiction.

“Errmreency”, o sudden. meoerolly grexpected occurrcnes or set of citourn-

S[ANGES -i-:“l'ﬁal'uj:ug izl aclicn

“lixsonhve seceiomn”, ary moctng of a govemmentzl bk which g chosel 4o
cxitzin pertons for delbbecalicn oo serizin maders.

"f_im'rmm.:lmml hl}d}"'. CVCTY boasd, cornmnigsion, cosnmiliee or subcommoeties of
any fiatricl, e, rengn o Ween, however electod, appainned or othorwize e

stinned, snd the gowemieg bomd of a bacal hausing, radevs wiprmeni or smmilar
aulnority; proesled, however, that this definition shall not inclide a towen et
oL -

"wiade puldic”, wher the recorts of an exezative scssion bave beon approvad by
the members of the respeetive govermmental bl anlending such session for re-
iease S0 The 9ublic und notice of soch gpproval Bas Teen ertzrsd in the racords of
greedy baowdyy

“Mesting”, aay corparal cocwening and Jeliberiion of o governmental body for
which i quoram ig requined i ceder to make a decizicn al which any public
brzinezs or pubiiz palicy matler uver which the govemmental body has seporvi-
zigky coniml, jumsdiction or edvisory poewer iz discwssed ar considered; b shal
not include any of-sic inspecliun of any preges or proese:m,

“Cuurnm” a vimple mojocty of o governmental body unles elhersise dafioed
by comstimution, eluarts, rule or law applicable 10 such poverning bods.

Chapter 3% Sectivn 234, {pen meetings ot povernmental hodles.

Seution B33 Al mestings of 8 governmeatal bedy shall T2 open 1o the puble
and any person slall be peeniied oatend any mesting excopt as othenwise
yrzeeidend b Inis sectinn,

Ha quomim of 8 govennezotal body skall mest in pro-aie tor the prapces of de-
cithing un e el beraiing toorard 8 declzica on oy oier =aeepl as provided by
this spction.

Mo execuizes scazion shall & Taeld wolid the sevemmeniil body kas ficst con-
venand inoan open session o which naorice has Leck given, a msjorly of the
members of the governmenisd body have voted to po inte execurive scasion arnd
Ihe ¥ole cfench meomber =5 reearded o a roll zall vole aml enfered intg the min-
ueeg, the presiding nNcer b ered she purposs for 2n exsotive s2ss3on, and e
presichng alticer kas sfated before the cxeculive sessan F the govemmental
body weill Fzeome2ne aller e ececafive session,
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HNething excopt the limitations contained in ihis sectdoo sball be construed 1o
prevenl Lhe govemmenlal body from helding an esemibve session afler an opea
roecting has boon comvensd and sfier a recordsd vate har beon taken to bold an
execve session., Executre sessions mav be beld only Tor the [ollowing por-
s

(1) To dasvuss the reputation, chammcies, physical cooditicn or mentad bealth ca-
thor than the professional comgeenc: of an iodivides!, provided that the indi-
wisal 1o be fisoussed nosech exsrutive zeszion has teen notified in writiog By
iz govcenimental body, af least My -eigll hoes prios e the propoced sxezalive
session, Wordication may be waived upon agracment of the pardiss.

A wagvemmenlzl body shall bold snopeo meetine of te indivisoal iovelved -
mieers that the meetine Te npeas 1 an ssecative w2ssinn 26 held, 2eeh imdividoal
shatll haves 1k [ollowing nghte:

fal 1o b present sl soch exocctive season oring discusseons or considemstions
which invalve (aat individel.

I} erTave soanscl o remesceldive 07 g own |.:|||,||_|5|||g. presen| ] ) epl-
ing for the swrpoae of advizing said individual and ot foe the poposs of aelive
FAarhwapa gn =nogaid exepumve sessien.

e o ek Dn hig own hehalf

121 To censider tha discipline or dizmisgal of. or to how somplainm o charges
Brought ageiesl, o poblc olZver, smploves, stali” member, ar imwdividaal, pro-
vided that the individual fnvolied T such exeeutve seasion has heen nnifced in
wriling hy the povemmental bods a least forte-eight hours prior 1o the propossd
cacietive sesgion. Wotification nay be waived cpon agrecment of thi parlios. 4
semezmnen il bory shall told an epeo meeting o ther sodeviceal jovolved re-
quests At the mcering ke apen, TR exeeutn e demsicn 16 ell, 2uch dweadual
shall kirve the folfowing richts:

(] 1 he presenl o) snzh execudive session dubng dlsonssions or conziderotions
whizh involes that indiv: Jual.

(%1 0 hirve counsel 9 @ represensative of bis own choosing present ard atterd-
ag foe e pogess of advising <2l individoal gl 2l T the pATIE ol aclive
pirticiparien in said sxecutive sesaion.

{1 wr speak in his oeeen hehalf

[3} T dispuzz strategy with reapect o colleclive Dargainig o igariod of an
upen meeline may bove a decrimzneal =ffect on the bargaining or Ktigatine posi-
Lo nT ke gevcernenental oy, ansd i coodust solective bargaming sessions.

(2} To discuss the deployment of aceurity porsannz] or desviees.

L51 o osovesizmle charpes al ciiminal mosrenduce or to disoese che filing of
ariminal sonplainls,
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(&} T conzider the purehasc, cxchanes, leass or valoe of read ppropery, if quch
dizcussions may kive 1 Seimmenial =112 on the peprotivting position of the gov-
arimcniai dy and a persen, i o corpinrarion.

7] Lo vemply with the provisions ol eny pemesu] or special leee o faderal crant-
im-2id roquirz .

Ihiz section shall ool apply 1o #ny chance meeting or socio] mesting at which
riakers r:'laﬁng o nfficial husines are discussed sa s:ﬂrg s oo [inal i|g;r|:::r_r,|-¢u1
iz orached. Mo chance mesting or sacisl mecting shall be wazd in circumezndion
of the spie) o requaremnenis ol this seclion Lo discuss or acl upoen 2 mater over
whizh the govammental hody s sopervision, control, jucisdiclian, or sdvisory
]_'\I.ZI'A'EF,

Except in an cmcrgeney, a nolicz of evers meeting ol 8 povemmental body sub-
j=t 0 s sention shadl be filed with the smoretary of state. and a cojre ticicald
posted in the offzac of the coeectve alfioe Ror admansiraom wmd Nmance at least
foriy-eight houzs, moleding Samucdavs but not Sundave and Jeoal Delidays, prico
1o the Gime of sueh awcting. The rotce shell ke prnted in ey repdabls tvpe
aml skall include (e dale, time a0d place of mchk mecting. Such Eling and post

ing shall e he wiymnsililiyy ol the offeer esllinge such meenngs,

A povermmental body shall maintaie aceusare veeurds of 1L mzehings, shne
o che dale, dime, plees, members present or abscnt and azifon taksn a sach
mezting, including exszutive seeauns. The reconds of sach meeting shall be-
crm it pudlic rezord and be svailable to the public: peovided, Towe ever, ol the
reoordz of &y exsculive dession may remain secswd as long s peblicadion may
delenl 1he lawil] purposss of the cxooutive seazion, bur mo Tonger. 11 voles k-
cif i cxccutive sessions shall B2 recordesd roll call voles and shall broome a pan
of the record of said exeeutive szssions. Mo votss taken in npen sexiion stoll be
y secred lallol

A meeting ol s govenumental Body may be recaniled by aoy person in alleodunce
v means of a tape recorder or any athor means of sonic reprduction excepl
when a meeling is held i evesutive session; provided, that in such recacding
here iz po acsive interfersnes with e ceasducd o e nceling.

Ve cnaliieanon for oftice tlowing an appointment or elaction 1 3 govem-
mimnial Bedy, a mciizer shalt e faenished Ty the <bue secrstime with g copy ol
thiz seeiiee. Fack member shall siem e oriien ackoowedzment that be has doen
previded with such a copy.

The altirnesy genera | shal eoforce the provisions of this sociion.

Clpran pronf of failie by any governmental body or by uny member or officor
theoeod to cerrw cut any of the siovisiong of tis scelinom, ane usiice of she su-
preme kgl coutt or ony justice of the superior court sittiag in the zounty in
which the pevenumental Judy coswrmanly meets or i the abseace of such sitting
vl cnurt then any justices of the superior court siging In Suffolk county shall s
U B BREeoariale ondzr reguiring such @overnmental bady or member oF ofticer
therenl 1o carre il spch provision at futurs mectinze. Any such order 1y b
sor:ght by zomplainl of thres or rmore regisiered veders, by {7e acromay peneral.
ur by the dizirict 2Homey for the distric in ahich the govenineeatal ey s D
cated. The ardze af suiice on the compliint shall be heard e later chen ten davs
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sferde filiag thesanT o on gt iy e fey ag the 2or shall T, hasviag re-
mard 1o the speadiest passible dzrzemination of the cawse consiztent with the
fialils of the pashes; prieided, howseer, that orders wilh sespect o any of the
moHers referred oo this section mey be iaucd arany tine on or aftzr the filing
al e vonmlaint withaul niice when such order @5 oeeessaey to TESGH the pror-
pages ol thiz soetfon. B the hearize of such complaint the busden 2hall be oa the
segpoldent we skow by a preponlenmae of the evidenge thit the acnoms com-
alwined of is 2ach conplaine were i acsacdane: with and sochorizzd by iz aee-
dom, by ssetiom nine G ool chapler thiche-lour o by section twesatve-thres B of
chapter thirny-ainc, AN puocegsecs miay be ssued o the cledk's oTice inoile
veuniy 0 which the astien iz broaght and. =xcooe az aforssaid. zhall bz retoer-
ahlc as the enart ardess,

such order may invalidate ary wetion mhken at oy nochag 80 owhich sy prosi.
gizan 0l s sextion hiss byen violuled, provided sbui sueh complaion is filed with-
I swev-pre dave of the dats whon such actica s made poklie.

Aang such ovder ey xlia, when spproprisle, require the rmeords of aoy such
mertine > be made public.unicss e shall have hoen detzrmred by such jusiice
(Baal the roiztenance of seccrcy with seepoct to mch records is sutharized. The
reracdy creetzd lercly s mid esclisive, but shall be in addition 10 svery other
avillablz remedy,

The nghts of an individeal set foeth in this s=cticn relacivz to his appoarancs be-
Eore 5 meeting in an ssecilive or open segslon, are o addition 1o te rights that
an nghividual oy have fom any oler sowes, szloding, But oot lisedied 19
riphts wnder aoy laws or valleclive bnrgrq!]ﬁng npreerents, and the cxercise o
nemexercize of the iadivideal riglts under this seeon slall noe Be comstroed s s
weabezl of any riwhts of the imbendonl
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4. Conclusions:

A review of the above legizlative/crooutive coses unearths a oumber of unwar-
ramted restrictions om charler powers brought about by a mizreading al siataes
and mislabeling of the cily of Boston charter as 2 “smong mayorfweak cormeil”
formn of government. This Reporl puints 1o & lack of undersranding by the courds
of the history af howw (he city council and its central staff came into being, as wel
a mismderstanding of how and why the changes thal vccurred over the years ac-

twally sirengthened the ciby couneil’s lepizlative hand.

The 1883 charter™, wmveating in the maynr the exeetive powers of the city was a
opgiea]l and sound administrative move, as was {he conselidation of cxecutive
pirwers found in the 190% charer™. Neilher of these charter revisions, howeser,
investesl i the execneive branch contrel, sither direetly or indirecily, aver the city
council, its statt or the expendilure of its budget in pursvance of it apatational or
legiglative goals, "Lhe lasgnage for swch en ewdacious reading 1= made possihle

omly beeause the courts and to a lesser excent the city council has allowed i,

Recomlly, us noted previovsly, the city couneil has been harmead by the judiciary's
broad sweep ol legislafor’s right to associate and advance his or her legislative
agenda into lecguage thal mandates that &1 mecings of zovernmental hodies,
suach as boards, cornissions, agencies and cily councit meelings, be open to the
public. This Report has raised the lssue and encouraaes further examingtion intoe
the faw's impacl, panivularly as that law grates apainst Firsc Amendrmenl speech
protectives and this slate's A, XX protoodons as well as federal puaruniees con-

ained in both the Tkt Amendmenl and A, §6 of the United States Constiation,

™ Sux Tah &
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While thizs Roport has ficused almost exelusieely on (he Toss of legislative powers
at the hands of both the judiciary and the exeoutive branch, 1t 15 uttimaledy i the
hunils ul the legislative branch to balunce the scales, inchuding Rules changes chat
invesL in commities chairs far yrewter conteol over spending than they currently

anoyv, This Beport, hopelolly, has shown the way,
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